SHIELDS DETERMINATION
Mr. Basch moved, seconded by Mr. Thorp that the area variance requested by the Applicant, Mr. Michael Shields, to continue construction of a pond within the side setback region of the westerly property line be approved.  The property is located at 43 Mendonshire Heights within the Town of Mendon, Tax Account Number 224.03-1-17, in an RA-1 zone.

FINDINGS OF FACT:

1. Applicant began construction of a pond on the subject property, based upon representations about the westerly property boundary made by a realtor.  However, at the request of the Town of Mendon Code Enforcement Officer, Applicant obtained an instrument survey and learned that the pond was within the 100’ setback area of the westerly property line.  At that point, the Applicant submitted a variance request.

2. Mr. Michael Shields appeared before the Zoning Board of Appeals, at a public hearing, on Thursday, February 25th, 1999 and at a continuation of that hearing on Thursday, March 25th, 1999.

3. Letters of support for the application were submitted by neighbors on Mendonshire Heights.  

4. A Mr. Richard Reitz, appearing on behalf of Cendant Company, a relocation company that currently owns the former Benis property adjacent to the Shields’ western boundary (hereinafter Benis property), indicated that he believed the pond and dam were a detriment to the value of the Benis property.  Moreover, Mr. Reitz expressed his concern that construction had been undertaken without any notice to him or Mitchel Pierson Realty who is listing the property for Cendant.  Mr. Reitz not only expressed concern about the location, but also raised the possibility that excavation had occurred on the Benis property without notice, and that trees had been removed from the area now forming the dam.  Mr. Reitz expressed his concern that the pond would result in an adverse affect to the Benis property, impacting privacy, encouraging trespassing and increasing the presence of mosquitoes. Mr. Reitz urged this Board to take further opportunity to review the location of the property line, and granted permission for members to view and enter the pond site via the Benis property.

5. Mr. Reitz asserted that the dam construction impacted the ability to sell the home.  However, upon further questioning by this Board, Mr. Reitz indicated that the Benis property had been listed for at least five months before construction of the pond began.  Mr. Reitz subsequently indicated that he has an interested buyer for the Benis property.

6. A neighbor to the west, Mr. Robert Toles, appeared at the continuation of the public hearing on March 25th, and explained his concerns about the pond related to privacy (visual and auditory) and the potential for flooding should there be a breach of the man-made dam.  Mr. Toles also indicated that the dam and its associated southerly overflow was believed to have already improved a pre-existing runoff problem on neighboring properties to the west.  He stated the runoff problem was present ever since development of the homes in Mendonshire Heights.  Mr. Toles believed it preferable to direct any overflow further to the southernmost part of the Shields property into a pre-existing ravine.

7. All members of the Zoning Board of Appeals visited the subject property and the adjacent Benis property at least once.

8. Applicant stated that the pond would be used for recreational purposes including fishing and swimming.  Applicant intends to stock the pond and has been advised that the pond must have a depth of at least eight feet in order to support fish.  Applicant further asserted that the presence of fish, and the pitch of the banks will minimize the growth of weeds and breeding of mosquitoes.


9. Applicant requested a 75’ variance from the westerly property line. However, Applicant indicated the request was substantial as it requires a variance of 77’ of the required 100’ setback.

10. Applicant stated that all issues noted by Monroe County and by the Town of Mendon Code Enforcement Officer have been, or would be, addressed.

11. Applicant noted that the Fire Chief of the Town of Mendon saw the pond as an enhancement to the area because it provided a water source in the event of fire.  There are no fire hydrants in Mendonshire Heights.

12.
There is no actively farmed land within 500 feet of the property.

CONCLUSIONS OF LAW:

1. Granting the requested variance will not result in an undesirable change in the neighborhood character or to nearby properties as it is common for area homes on large lots to have or create ponds.  Detrimental visual impact from weeds will be minimized by the pitch of pond edges so as to inhibit the growth of weeds.  The presence of water-breeding insects will be minimized by Applicant’s stocking of the pond.

2. The benefit of a pond cannot be achieved by other means feasible to the applicant as to do so would require significant excavation of existing knolls on the subject property, or movement of the pond in an easterly direction to an area currently occupied by Applicant’s septic system.

3. The request is substantial in that it is a request for a variance of approximately 77% (77 feet of the required 100 feet).

4. The requested area variance, albeit significant, will not have any adverse environmental effects.  Moreover, the diversion of overflow to a southerly course significantly improves a pre-existing runoff problem experienced by neighbors to the west of the subject property.

5. This is a Type II action under SEQR.

6. The alleged difficulty is self-created.

CONDITIONS

1. The western-most edge of the pond shall be moved eastward a distance of at least 15 feet so as to increase the setback distance to a minimum of 38 feet and to increase the width of the top of the dam to at least 15 feet.

2. Applicant shall plant at least sixteen mature evergreen trees, of no less than 10 feet in height, in an area extending parallel to the westerly property line so as to reduce the visual and auditory impact of the dam and pond to neighboring properties to the west.

3. Applicant shall regrade the overflow / spillway to create a swale extending completely to the southerly property line.  The swale shall carry all overflow / discharge to the ravine along Applicant’s southerly property line so as to prevent pond overflow water from entering the Benis property along the westerly property line.

4. Applicant shall address all issues raised by Monroe County and the Town of Mendon Code Enforcement Officer before continuing construction, including the installation of straw and ground cover as soon as possible to prevent erosion of the dam embankment.  Construction and regrading pursuant to Condition 3 shall be in accordance with all other requirements of local building codes and regulations.

5. Applicant shall not construct or use any structure adjacent to or within the pond, including a dock or floating platform, within a distance of 100 ‘ from the westerly property line.

6. The pond shall be maintained, including stocking with fish, so as to minimize the presence of water-breeding insects.  However, Applicant shall not use, without a proper permit, any chemicals or other substances for the treatment of the water in the pond or removal of weeds.

ADOPTED: Mr. Dehm – Aye; Mr. Mattaro – Aye; Mr. Ricci – Abstain (rear property line too vague); Mr. Thorp – Aye; Mr. Basch – Aye; 
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