MALLEY DETERMINATION

Mr. Thorp moved, seconded by Mr. Mattaro, that the area variance requested by Mr. Gregory Malley, 3021 Rush-Mendon Road, Honeoye Falls, NY be denied based on the following Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

1.
Mr. Gregory Malley, 3021 Rush-Mendon Road, Honeoye Falls, New York, came before the Board requesting an area variance to permit the retention of a barn/garage built in violation of the 80’ front setback from the lot line required by the Zoning Code of the Town of Mendon.  The lot, in an RA-1 zone, is tax account #215.03-1-24.4.

2.
On 8/3/98, Mr. Malley applied for and received a Building Permit allowing him to erect a barn/garage of about 30’ x 35’ to be set back 100’ from the easterly lot line (the front lot line).  The permit included information stating that it was Mr. Malley’s obligation to make certain that the project complied with all Town of Mendon Building Code requirements.

3.
In September, 1998, the Code Enforcement Officer approved the footings for the main structure.  No plans showing the covered apron were supplied.

4.
On 11/12/98, the Town of Mendon Code Enforcement Officer inspected the construction site.  At that time, he informed Mr. Malley that it would appear that the building, as located, violated the 80’ setback requirement.  A more definitive determination would require the completion of an instrument survey.

5.
The barn/garage is erected on a 9-acre lot.

6.
The setback infringement, in excess of five feet, is the result of the addition of the covered apron on the easterly end of the barn/garage.

7.
On 11/12/98, when Mr. Malley was informed of the possibility of the apron infringing on the setback, the cement, for the apron, had not been poured.

8.
A footing inspection was not requested for the supporting posts.

9.
Mr. Malley continued the construction process after being apprised of what appeared to be a problem.

CONCLUSIONS OF LAW

1.
Mr. Malley could have made certain that Building Code Specifications were met by:

a.
Adhering to the specifications outlined in the Building Permit Application



b.
Being certain that the building location met Code requirements before construction was started.

c.
Stopping the construction process after being advised of a possible problem on 11/12/98.


d.
Continuing construction only after an instrument survey was completed.

2.
This is a self-created difficulty.  Applicant’s continued progress on construction, particularly in light of his awareness of a possible violation of the setback ordinance, was at his own peril.

3.
There were and still are alternatives feasible to the applicant.  This Board concludes, for example, that the covered apron could be modified to move it out of the setback area or could be moved to the western end of the structure.

4.
The requested variance would result in no significant environmental impact.

5.
Granting the variance would result in no undesirable change in the character of the neighborhood.

6.
While in terms of physical distance, the requested variance is minimal, the actions leading up to the violation magnify the magnitude of the request to the point that it is viewed as being substantial.

Mr. Dehm – aye; Mr. Mattaro – aye; Mr. Ricci – aye; Mr. Thorp – aye; and Mr. Basch – aye.
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