WILLIAM MCINTEE APPEAL DETERMINATION


Mr. Dehm moved, seconded by Mr. Thorp, that the Code Enforcement Officer’s interpretation of the Zoning Ordinance, as it applies to Mr. McIntee’s proposed renovation of the Shamrock Station located at 7067 Rush-Lima Road, be overruled and that the applicant be allowed to proceed with his proposal with the continued determination that it be a pre-existing, non-conforming use of the property.


Mr. William McIntee and Mr. Patrick Laber, representing Schultz Associates, appeared before the Board to appeal an interpretation of the Zoning Ordinance, by the Code Enforcement Officer, that Mr. McIntee’s proposed conversion of approximately 950 square feet of the repair area at the Shamrock Station, located at 7067 Rush-Lima Road, to an area suitable for expanded use of a convenience store, changes the property use from an automobile/motor vehicle service station to a retail sales establishment.  Retail sales is not a permitted use in the RS-30,000 zone and, in addition, as a result of the expansion, the convenience can no longer be considered as an accessory and incidental use to the principal pre-existing use as an automobile/motor vehicle service station as defined in the ordinance.

FINDINGS OF FACT:

1.
Mr. Tom Voorhees, Code Enforcement Officer, presented his viewpoint and reasons supporting his decision requiring that the applicant obtain a use variance before proceeding with building alterations.  These reasons are recorded in a letter from Mr. Voorhees, CEO, to Duane Basch, Chair ZBA, dated April 14, 1999.

2.
The property in question is owned by Mr. McIntee and is located at 7067 Rush-Lima Road in an RS-30,000 zone bearing tax account number 221.03-2-31.

3.
Mr. McIntee has operated an automobile/motor vehicle service station, trailer rental and propane gas business at this location for over 25 years.  It has been determined to be a pre-existing, non-conforming use.

4.
On 4/24/97, the ZBA granted Mr. McIntee a use variance permitting the expansion of the pre-existing, non-conforming use as an automotive repair facility.  On 8/1/97, Mr. McIntee was issued a building permit to construct an 80’ x 100’ building on contiguous property located at 7080 Rush-Lima Road.  This building contains four motor vehicle service bays, parts storage, a waiting room and office.

5.
Mr. McIntee plans to renovate the original Shamrock station and expand the convenience goods space (currently 225 square feet) to occupy the entire building.  The total square footage of the building is approximately 1400 square feet.

6.
The external area containing the gasoline pumps is approximately 3800 square feet and is covered by a canopy.  The pumps are monitored from inside the building.  

7.
The applicant stated that the sales of gasoline, diesel fuel and propane gas make up over 80% of the current net profit.  Convenience items and rentals account for the remainder.  It was not possible to provide accurate data or even an estimate of the potential or ultimate split in the future should the applicant be allowed to implement his proposal.

8.
No one appeared at the public hearing to speak for or against the appeal.

9.
Data, available from case law as well as individual observation, indicates that the sale of convenience items, in combination with the self-service sale of gasoline, has become common place throughout the country as well as in our community.  A similar Appellate Division case quoted that as early as 1987, greater than 70% of all sales of gasoline in the country were conducted from self-service pumps and at that time, 55,000 gasoline stations were being operated in conjunction with the sale of convenience items.

CONCLUSIONS:

1.
Based on the testimony given, the evolution of the applicant’s business, general observation of trends in this type of business and data available from case law, this board overrules the interpretation as expressed by the Code Enforcement Officer, and finds that the applicant should be allowed to proceed with his proposal with the continued determination that it be a pre-existing, non-conforming use of the property.

Ayes – 4   (Mr. Dehm – aye; Mr. Mattaro – aye; Mr. Thorp – aye; Mr. Basch – aye)

Nays – 1  (Mr. Ricci - nay)
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