MALLEY DETERMINATION
Mr. Basch moved, seconded by Mr. Thorp, that the renewed request for an area variance submitted by Mr. Gregory Malley, 3021 Rush-Mendon Road, Honeoye Falls, NY be granted in accordance with the Conditions, based on the following Findings of Fact and Conclusions of Law:

FINDINGS OF FACT
1.

Mr. Gregory Malley, 3021 Rush-Mendon Road, Honeoye Falls, New York, came before the Board requesting an area variance to permit the retention of a barn/garage built in violation of the 80’ front setback from the lot line required by the Zoning Code of the Town of Mendon. The lot, in an RA-l zone, is tax account #215.03-1-24.4.  

2.

Mr. Malley’s first request for an area variance was denied by the Zoning Board of Appeals.  His current application proposes shielding the barn/garage from the roadway by planting a number of evergreen trees to “shield barn from road.”

3.
On 8/3/98, Mr. Malley applied for and received a Building Permit allowing him to erect a barn/garage of approximately 30’ x 35’ to be set back 100’ from the easterly lot line (the front lot line). The permit included information stating that it was Mr. Malley’s obligation to make certain that the project complied with all Town of Mendon Building Code requirements.  Although the Building Permit application was incomplete, lacking a site plan or location map, a Building Permit was issued.  Mr. Malley was aware of the requirements for a Building Permit Application, having previously completed, applied for and been issued at least four building permits for various structures on his property.

4.
In September, 1998, the Code Enforcement Officer approved the footings for the main structure. No plans showing the covered apron were supplied either at the time the Building Permit was applied for, or subsequently.

5.
On 11/12/98, the Town of Mendon Code Enforcement Officer inspected the construction site. At that time, he informed Mr. Malley that it would appear that the building, as being constructed, may violate the 80’ setback requirement. A more definitive determination would require the completion of an instrument survey.

6.
The barn/garage is erected on a 9-acre lot.

7.
The setback infringement, in excess of five feet, is the result of the addition of the covered apron on the easterly end of the barn/garage.

8.
On 11/12/98, when Mr. Malley was informed of the possibility of the apron and overhang infringing on the setback, the cement, for the apron, had not been poured.

9.
Mr. Malley continued the construction process after being apprised of what appeared to be a problem.

10.
The Code Enforcement Officer sent Mr. Malley formal notice of the setback violation in a letter dated February 17, 1999.  At that point construction of the barn/garage was approximately 90 percent complete.

11.
Various local residents spoke in general support of the current application, and encouraged the Town of Mendon to institute procedures (e.g., checklist) so as to assure this situation does not arise again.  Current neighbors spoke in favor and indicated little or no adverse impact.

12.
Mr. Malley stated that he intends to use the barn/garage for storage of his grounds maintenance equipment and landscaping materials, including the storage of chemicals for lawn/garden use.

13.
Mr. Malley acknowledged that New York State Dept. of Transportation (G. Kerwin) has requested, and allegedly approves of, only limited access via the driveway extending from the barn/garage eastward to the roadway.  A “No Trespassing” sign and chain have been placed across the access point.  However, Mr. Malley failed to provide any written indication of NYS Dept. of Transportation’s approval for limited access.

14.
Mr. Malley failed to provide a formal estimate as to the cost to move the overhang from the east to west side of the barn/garage.  However, he indicated that the cost could be $6000 - $7,000.  Total cost of the building was stated to be approximately $18,000 - $20,000 (versus the $5,000 estimate previously indicated by Mr. Malley in the Building Permit application).

CONCLUSIONS OF LAW
1.
Mr. Malley could have made certain that Building Code Specifications were met by:

a. Adhering to the specifications outlined in the Building Permit Application

b. Being certain that the building location met Code requirements before construction was started.

c. Stopping the construction process after being advised of a possible problem on 11/12/98 when verbally notified of a potential problem by the Code Enforcement Officer or as of 2/17/99 when notified in writing.

d. Continuing construction only after an instrument survey was completed.

2.
The Town of Mendon could have:

a. required that Mr. Malley provide a complete Building Permit application before issuing the Building Permit;

b. upon inspection in November when the potential setback violation was determined, issued a written order demanding that Mr. Malley stop work on the barn/garage until he established that the structure would not infringe on the setback area.

2.
Applicant’s execution of an incomplete Building Permit application and his later continuation of the barn/garage construction, particularly in light of his awareness of a possible violation of the setback ordinance, was at his own peril and resulted in a self-created difficulty.

3.
There were and still are alternatives feasible to the applicant to eliminate and/or mitigate the impact to the setback. This Board concludes, for example, that the covered apron could be modified to move it out of the setback area or could be moved to the western end of the structure, albeit at significant cost.

4.
Other than a visual impact, the requested variance would result in no significant environmental impact.

5.
Aside from a visual impact resulting from the proximity of the barn/garage to the road, and assuming the use of the structure as is presently intended by Applicant, granting the variance would result in no undesirable change in the character of the neighborhood.  The Zoning Board of Appeals concludes that such a structure may invite trespassers, but that the attraction may be mitigated by appropriately shielding the barn/garage from the roadway.

6.
In terms of physical distance, the requested variance is almost 10 percent of the required setback.  This impact is not considered to be substantial in view of the mitigating conditions below.

7.
As a result of the granting of this variance, with the conditions stated below, there are no adverse affects to others stemming from the Zoning Board of Appeals reversing its prior determination related to Applicant’s barn/garage.

8.
This is a Type II action under SEQR.

9.
This variance will have no adverse effect on nearby farming operations.

CONDITIONS
1.
Applicant shall plant, in a zigzag fashion, at least 15 semi-mature evergreens (minimum 6’ in height) between the barn/garage and Route 65 (Clover Street), outside of the NYS Highway Right-of-Way, to create a visual barrier between the road and the barn/garage.  The barrier shall consist of at least two parallel rows of trees, where the rows are spaced no more than 20 feet apart, and wherein trees are planted so that the trunks thereof are no greater that 20 feet from an adjacent tree along the same row.  The location of the trees in one row shall be offset from the trees in an adjacent row so as to produce a zigzag relationship between the trees in the at least two rows, and create a visual barrier that will not interfere with the maturation of the trees.  The visual barrier shall be constructed so as to ultimately shield the structure from the view of motorists passing along Route 65.  Applicant shall maintain the barrier by replacing any trees that die.

2.
The barn/garage shall only be used as an accessory to the Applicant’s principal residence, and shall not be used for any commercial purpose, including the storage of equipment or materials for a fee.  The structure shall not be used for the boarding or housing of any livestock or other animals, nor the sale or distribution of any agricultural products.  Any hazardous materials therein shall be stored in accordance with all applicable laws and rules.

3.
Exterior lighting associated with the barn/garage shall be limited to lighting fixtures mounted on the structure and shall be of a cut-off type so as not to result in glare along the roadway or neighboring properties.  No wide-area lighting is permitted.

4.
There shall be no further improvements to the road access point or driveway between the access point and the barn/garage.

5.
Applicant shall at all times provide and maintain a barrier at the road access to prevent ingress and egress to the barn/garage from Route 65 as required by the New York State Department of Transportation.

6.
Applicant shall establish to the Code Enforcement Officer that these conditions have been complied with as soon as the weather reasonably permits, and by no later than one-hundred twenty days from the recording of this determination.

UNANIMOUSLY APPROVED

Mr. Basch – aye; Mr. Mattaro – aye; Mr. Thorp – aye; Mr. Dehm – aye.

February 24, 2000
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