RANDY ROSIER DETERMINATION

Mr. Basch moved, seconded by Mr. Mattaro, that the area variance requested by the applicant, Mr. Randy Rosier at 19 Junction Road, Honeoye Falls, NY, to construct a pond within the 100’ setback regions of both the easterly and southerly property boundaries, be approved.  The property is located within the Town of Mendon, tax account #214.04-1-13.213, in an RA-1 zone.

FINDINGS OF FACT

1.
Applicant is currently constructing a home on the subject property.  After site plan approval, applicant decided to pursue excavation of a pond for aesthetic reasons, although the excavated material may also be used for fill about the home.  To that end, applicant retained the services of Monroe County Soil and Water Conservation, Vyt Burkunas, and was advised to consider a larger pond that would support fish and other wildlife.

2.
Mr. Rosier appeared before the Zoning Board of Appeals at a public hearing on Thursday, September 28, 2000 with a proposed pond design and location, and was advised that the pond excavation appeared to substantially infringe upon FAD areas designated on his site plan.  At that point, applicant requested a continuation of the public hearing.

3.
Mr. Rosier again appeared before the Zoning Board of Appeals on Thursday, October 26th and provided the Board with a revised pond design, including a relocation thereof, so as to avoid having excavation or grading change the topography of the land within the FAD area pursuant to the conservation easement.

4.
Mr. Rosier indicated that he had not discussed the proposed pond and need for a variance with adjacent property owners, nor had he apprised himself of the various drainage concerns along Junction Road.

5.
Mr. Carl Fisher provided the Board with a letter in opposition to the proposed pond, citing his concern about a spillway directed toward the south.  Mr. Fisher later appeared to reiterate the same concern at the hearing on October 26th and acknowledged that he had reviewed the updated design and was aware that the spillway was no longer directed to his property.

6.
As noted by Mr. Fisher, drainage from the lands adjacent to the south property boundary of the subject parcel has been a problem, and the problem is worsened during periods of significant rainfall.

7.
In addition to a completed site plan depicting the proposed pond location, applicant provided the Board, on October 26th, with updated documentation prepared by Vyt Burkunas of Monroe County, detailing his assessment of the site and including particular recommendations for placement and construction of the pond.  The documentation included the results of soil test pits dug on the property.

8.
All members of the Board visited or were familiar with the subject property.

9.
Applicant stated that the pond would be used for recreational purposes, but that no floating or other structures were contemplated for construction on or in the pond.  Applicant intends to stock the pond and has been advised that the pond should have a depth of approximately 10 feet in order to support fish.  Applicant further asserted that he has been advised that the presence of fish, and the pitch of the banks, will minimize the growth of weeds and breeding of mosquitoes.

10.
Applicant plans to use material from the pond as fill around the newly constructed foundation of the house in order to avoid disturbing other lands or hauling of fill.

11.
When asked whether the pond would obtain sufficient runoff to keep it filled, Applicant indicated that he believed it would receive sufficient water as runoff and from roof drains on the easterly side of the home.  Furthermore, there is the possibility that drains from the westerly side of the home could be redirected to the pond if sufficient water were not available to keep the pond filled.

12.
Applicant indicated the request was substantial, as it requires a variance from the required 100-foot setback of 26 feet on the south side and 1 foot on the east side.  Proposed placement of the pond results in a significant quantity of water being stored up hill from the existing dwellings of neighbors to the east and south of the subject property.

13.
Applicant stated that he was willing to have the pond designed, monitored during construction and approved by Mr. Burkunas or a licensed professional engineer.  The current design will include a dry hydrant as a water source for fire emergency on the subject or adjacent properties.  Under the pond design submitted at the October 26th meeting, the pond will also include an emergency spillway from the northern end thereof, with all water exiting therefrom being contained within a swale or culvert system following the existing driveway.

14.
Placement of the proposed pond and resultant excavation and grading are now indicated as being beyond the FAD area identified on the site plan provided to the Board.

CONCLUSIONS OF LAW

1.
Granting the requested variance will not result in an undesirable change in the neighborhood character or to nearby properties as it is common for area homes on large lots to have or create ponds.  Detrimental visual impact from weeds will be minimized by the pitch of pond edges so as to inhibit the growth of weeds.  The presence of water-breeding insects will be minimized by applicant’s stocking of the pond.  

2.
It is further understood that directing roof drain, surface and subsoil waters to such a pond, and preventing further southward and eastward migration of water with a core trench as designed by Mr. Burkunas, will likely significantly improve the drainage on the property of the adjacent neighbors to the south.

3.
The benefit of a pond cannot be achieved by other means feasible to the applicant as to do so would require a significant reduction in the size of the pond, to a point where it would not be suitable for fish.

4.
The request is substantial in that it is a request for a variance of approximately 24% (24 feet of the required 100 feet) along the southerly property line.

5.
The requested area variance, albeit significant, will not have any adverse environmental effects.  Moreover, the diversion of overflow to a northerly course as proposed in the updated plan documents submitted to the Board, is believed to significantly improve a pre-existing runoff problem experienced by the neighbors to the south of the subject property.  The pond will also offer habitat to local wildlife.

6.
This is a Type II action under SEQR.

7.
The alleged difficulty is self-created.

CONDITIONS

1.
The pond shall be of a size and position as indicated on the 3 pages of preliminary design documents prepared by Monroe County that were submitted by the applicant for consideration at the October 26th meeting.  The pond and excavation thereof shall not encroach upon any FAD area designated on the subject property so as to change the topography of the land.

2.
Applicant shall have a licensed land surveyor stake out the boundary of the FAD area pursuant to the site plan, and shall have the Town of Mendon Code Enforcement Officer review same prior to beginning construction of the pond.

3.
Applicant shall construct a berm or dike about the perimeter of the pond in accordance with the plan document, and shall modify the slope of the pond at the northernmost end thereof to permit the ingress/egress of animals and humans.

4.
Applicant shall continue to contract for the services of Monroe County (pursuant to Pond Request Procedural Agreement – Phase III), or of a licensed professional engineer for designing the pond, periodically inspecting the pond site during construction and to verify construction is according to design specifications.  A pond design completed by Monroe County or a licensed professional engineer shall be filed with the Town of Mendon Building Department before pond construction commences.  Verification that the pond was constructed to the design specification shall be provided, in written form, to the Town of Mendon Code Enforcement Officer upon the completion of pond construction.

5.
Applicant shall not construct or use any structure adjacent to or within the pond, including a dock or floating platform.

6.
The pond shall be maintained, including stocking with fish, so as to minimize the presence of water-breeding insects.  However, applicant shall not use, without a proper permit, any chemicals or other substances for the treatment of the water in the pond for removal of weeds.

7.
Applicant shall place, at all points where the pond is within 50 feet of the driveway, a vehicle barrier between the outer edge of the water and the driveway.

8.
Applicant shall also construct an emergency spillway and a drainage swale, as indicated on the preliminary design documents prepared by Monroe County that were submitted by the applicant for consideration at the October 26th meeting, so as to conduct any surface waters emanating from the pond in a northerly direction along the driveway for the subject property.

9.
Applicant shall make, prior to completing the pond excavation and grading about the home being constructed, preparations for the redirection of roof drains from the western portion of the home to said pond.  Applicant shall, in the event that the pond does not fill within 1 year of substantial completion, redirect such drainage.  Furthermore, in the event that the pond does not fill from natural water sources (no mechanical pumping or public water addition) within 2 years from substantial completion, the Applicant or his successor in title shall fill in the pond and return the area to its pre-existing topography.  Construction of the pond shall be substantially completed as determined by the Code Enforcement Officer within 9 months.

November 16, 2000

APPROVED

Mr. Basch – aye; Mr. Mattaro – aye; Mr. Dehm – aye; Mr. Schilling - abstain.
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