D.R.M. DEVELOPMENT CORPORATION DETERMINATION

Mr. Wright moved, seconded by Mr. Mattaro, that the appeal by D.R.M. Development Corporation, P.O. Box 101, Honeoye Falls, New York, owner of property located at 834 Pittsford Mendon Center Road, Honeoye Falls, of an interpretation of Section 200-33 of the Zoning Ordinance by the CEO that the tennis club, located on the subject property and established under a prior ordinance as a conditionally permitted use, had ceased existence prior to the effective date of the said ordinance (December 15, 2000) and thus was no longer permitted in an RA-5 zone, be granted, overturning the Code Enforcement Officer’s interpretation, based on the following Findings of Fact and Conclusions of Law.

FINDINGS OF FACT

1.
D.R.M. Development Corporation appeared before the ZBA at the hearing held on May 10,2001.

2.
It is the owner of the property, and has been since December 1999. The permanent improvements on the approximately 25 acres used for the tennis club consist of a club house, 18 tennis courts, 2 swimming pools and equipment and facilities for winter enclosure of 8 of the tennis courts under two “tennis bubbles”.  Its written submission to the Board, and its testimony at the public hearing, asserted that it purchased the property intending to operate it or to sell it to someone who would operate it as a tennis club.

3.
In 1999, D. R. M. purchased the property out of a foreclosure proceeding against the previous owners, Roger and Laura Wootten. During the period that the property was foreclosed and held by several successor financial institutions until transferred to D.R.M. by the Ocwen Federal Bank, little or no maintenance was performed, and the property was vandalized. Subsequent to its purchase of the property, D.R.M secured it, began external cleanup of the facilities, and resolved a water supply dispute among the facility, the residents of Topspin Drive, and the Monroe County Water Authority at D.R.M.’s expense.

4.
 D.R.M. entered into a contract in November 2000 to sell that portion of the property comprising the tennis club to Charles and Dee Spencer, who also appeared before the ZBA at the hearing on May 10, 2001. The Spencers, in their submission to the Board, asserted that they have undertaken significant expense to finance through the Small Business Administration the renovation of the tennis facilities with the goal “to operate a first class tennis facility at this location”. The Spencers asserted that they are experienced and successful tennis club operators in the Rochester area. The closing of the transaction between D.R.M. and the Spencers has been in suspension pending the outcome of this appeal to the ZBA.

5.
Tim Pryor and Ellen Smith (by representation), 888 Pittsford Mendon Center Road, Bryan and Amelia Seiler, 822 Pittsford Mendon Center Road, and David and Mary Anne Allerton, 110 Topspin Drive appeared before the ZBA at the public hearing on May 10, 2001 in opposition to the D.R.M. appeal. In their submission to the Board, they asserted that the tennis club has not been in operation for several years prior to December 15, 2000 and therefore represents a “use” no longer permitted under the RA-5 area designation which applies to the property at 834 Pittsford Mendon Center Road. The ZBA also acknowledges the personal letters written by Mr. Pryor and Ms. Smith in opposition to this appeal.

6.
Several other interested parties also addressed the ZBA at the public hearing on May 10, 2001 either in support of D.R.M. and/or the Spencers’ position, or in support of those in opposition to the appeal.

7.
The property at 834 Pittsford Mendon Center Road, Tax Account # 024.02-1-02 is listed as a tennis club.

CONCLUSIONS OF LAW

1. The tennis club has operated under a Conditional Use Permit granted to Paul Shambo and Associates on November 25, 1975. That conditional use permit had 11 conditions that governed the development and operation, including winter “bubble” operation, of the tennis club.

2. The Conditional Use Permit was amended by the ZBA on 6/27/96 to redefine the acreage required for Outdoor Recreational or Athletic Facilities. Based on a review by the ZBA, it was determined that the tennis facility required a total of 25 acres to bring it into compliance with the Mendon Zoning Ordinance in effect at that time. The ZBA asserted that “Conditions originally imposed by the Conditional Use Permit of November 26, 1975 shall continue”. 

3. There was no provision in the Mendon Zoning Ordinance in effect prior to December 15, 2000 for any automatic termination of a Conditional Use Permit.

4. No agency of the Town of Mendon undertook any action at any time to terminate the Conditional Use Permit for the operation of a tennis club at 834 Pittsford Mendon Center Road.

5. No agency of the Town of Mendon, or any other public body, undertook any action at any time to condemn or to force the condemnation and removal of the improvements on the property at 834 Pittsford Mendon Center Road.

6.
The owners of the property, as of December 15, 2000, evidenced no intent to abandon the previously granted specially permitted use as a tennis facility and in fact had entered into a contractual agreement for its continuance.

7.
The ZBA has based its favorable decision in this appeal on the continuous actions listed in points 1 - 6 in the Conclusions of Law.  Therefore, the ZBA concludes that the tennis club was in operation on December 15, 2000 and became a nonconforming permitted use on that date under Section 200-33. We find that the CEO erred in his interpretation of Section 200-33 denying D.R.M Development Corporation a building permit.

8.   No action is required under SEQR.

APPROVED

Mr. Dehm – aye; Mr. Mattaro – aye; Mr. Thorp – aye; Mr. Schilling – aye; Mr. Wright – aye.
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