GARDNER DETERMINATION

Mr. Dehm moved, seconded by Mr. Wright, that the appeal of Jeanette Gardner, owner of property at 779 Cheese Factory Road, Honeoye Falls, New York, 14472, from a notice of violation dated 4/16/01, charging her with operating a motorcross track without a special use permit, in violation of the zoning ordinance of the Town of Mendon, is denied and a temporary use permit granted based on the following Findings of Facts and Conclusions of Law, and is subject to the stated conditions.

Findings of Fact

1.
Mrs. Jeanette Gardner, Kelly Gardner, and their attorney, Mr. M. J. Nolan, appeared before the ZBA at the hearing held on 5/24/01.  

2.
Mrs. Gardner is owner of the property at 779 Cheese Factory Road, Honeoye Falls, New York, and tax account #223.01-14.1.  Her affidavit, submitted to the Board and her testimony at the Public Hearing indicated that she has lived on the property since 1945 and built her current home at 773 Cheese Factory Road in 1959.  She further stated that there have always been vehicles, such as motorbikes, ridden on the property.  

3.
Mr. Kelly Gardner submitted an affidavit to the Board and testified that he began riding motorbikes in 1969.  He stated that he has 3 brothers, all of whom have ridden dirt bikes and/or other recreational vehicles on the property over the years.  In the early 1970’s, they began inviting their friends to ride on the property.  This practice continues today.  

4.
Mr. Kelly Gardner stated that the trails they ride were formed as a result of the riding itself through the years and that there was no artificially constructed track.  Some modification of the trails has been necessary in order to improve rider safety and to keep vegetation in check.  

5.
Through the years, the Gardeners have upgraded their cycles both in number and size.  They now ride “off the road” motorcross bikes and use the property for recreation and for practice for participation in races at commercial motorcross tracks in the area.  They stated that no such races have been conducted on the property.  

6.
Mr. Kelly Gardner stated in his affidavit that there has never been a six month period in the past thirty years when motorcycles were not ridden on the property.  He stated that the highest frequency of riding occurred in the 1980’s – several hours, four to five nights per week.  He stated they have definitely reduced the frequency and now typically ride only two or three nights a week spanning no more than two hours per evening.  

7.
Several people spoke in support of Mrs. Gardner’s appeal.  This included several people who had ridden on the track in past years as well as long time neighbors.  

8.
Several other neighbors voiced strong opposition to the use of the Gardner property for off road motorcross bikes and other vehicle riding.  Their reasons centered on the noise created and on air pollution from the dust generated and exhaust fumes from the vehicles involved.  One stated that when the Gardners are using the track, she cannot use her backyard.  Another stated she has had to suspend riding lessons because it was difficult to hear the instructor.  Others stated they could not schedule any summer time yard activities since they were unable to predict when and for how long the noise would last.  

9.
The neighbors to the west, nearest the riding area, Mr. and Mrs. D. Scafetta, submitted a letter to the board detailing their experiences.  They described what they believed has been an escalation of riding use through the years, particularly since 1996.  They stated several attempts have been made to find ways to solve the “problem” including attempting to rewrite the Town noise ordinance, requesting assistance from the Town Board, the CEO, the Town attorneys, etc. – all to no avail.  They feel their rights have been violated and they have lost control of their own property.  

10.
The Scafettas submitted a video to the Board showing views, from their property, of the track and use.  Measurements of noise levels (decibels) taken from their property were shown (almost all numbers were in excess of 85).  A similar video was submitted by the Gardners, showing, in addition, several views of a typical commercial motorcross track to illustrate the contrast between their practice/recreation track and such a commercial track.  

11.
Much dust and particularly noise is created when the track is utilized.  This has become a significant negative factor for the neighborhood and is particularly oppressive to those neighbors who live nearby.  Although efforts have been made to reach a compromise, for example with reduced and scheduled riding times, the situation remains unresolved.  

Conclusions of Law

1.
The Gardner family has been riding motorbikes, motorcycles, motorcross bikes, four wheel vehicles, and so forth on their property for over thirty years.  

2.
The cycle path has evolved into today’s continuous track as a result of the riding itself, with minimal shaping of the topography, primarily for safety purposes.  

3.
This track is used to ride motorcross bikes.  It has not been used as, nor is it considered to be, a commercial motorcross track.  The Board finds it to be a practice motorcross track and that it is used by the Gardners for that purpose in addition to recreational use.  

4.
Non family members and people not living on the property frequently use the track by invitation.  

5.
The ZBA has based this decision on the fact that motorbike and other vehicle riding on the Gardner property is a long time pre-existing use, made non-conforming by Chapter 200.  However, the ZBA finds that, based on the testimony presented, a nuisance has been created as a result of the vehicle riding/driving on the property.

6.
The ZBA authorizes a temporary and revocable permit to Mrs. Gardner, expiring on July 13, 2003, under the provisions of Section 200-33.1, Chapter 200, to permit operation of motorcross bikes on her property, subject to the conditions listed below.  Granting of a temporary use permit is intended to provide the Gardners with the opportunity to meet the criteria, for obtaining a Special Use Permit as described in Section 200-41 (D) (2).

7.
The proposed temporary use will be in harmony with the general purposes and intent of Chapter 200, taking into account the location and size of the proposed use, the nature and intensity of the operation involved in or connected with the proposed use and the size and location of the site in relation to adjacent sites and uses.

8.
The proposed temporary use will not tend to depreciate the value of adjacent properties.

9.
The proposed temporary use will not create a hazard to health, safety or general welfare. 

Conditions

1.
Duration of track utilization shall not exceed more than 2 hours in any 24 hour period.  Time of utilization will be measured from the time the first motorcross bike starts to operate and is independent from actual bike operation.

2.
The use of the track shall be limited to the same two periods each week plus Saturday mornings.  On April 15 and October 15, the designated periods may be changed and remain consistent for the following six months.  Mrs. Gardner shall notify the CEO of the chosen riding periods.

3.
The number of riders utilizing the track at any time shall not exceed the number which has traditionally used it.  Based on the video evidence supplied in this matter, the traditional usage is 3-4 riders maximum.

4.
Under conditions in which it is highly likely that dust will be raised by use of the track, the track shall be either dampened to suppress dust or not utilized.

5.
Effort should be made to relocate the track configuration so as to meet the setback requirements of Section 200-41 (D) (2).

Ayes – 3

Nays – 0

Abstain – 1 (Mr. Thorp)
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