MENDON TENNIS CLUB DETERMINATION

Mr. Wright moved, seconded by Mr. Thorp, that the April 11, 2003 decision of the Code Compliance Officer to renew building permit #4933 originally issued on June 20, 2001, by the issuance of permit # 52A82 be upheld as properly issued, based upon the following Findings of Fact and Conclusions of Law:

Findings of Fact

1. The building permit (and renewal) in question relate to property located at 834 Mendon Center Road (80 Top Spin Drive) in the Town of Mendon, which is in an RA-5 zone.

2. The property is generally known as, and it, its owners and the developers will be referred to as the “Tennis Club”.

3. This matter was referred to the Mendon Zoning Board of Appeals (hereinafter referred to as the “ZBA”) for a hearing pursuant to the order of the Hon. Evelyn Frazee, J.S.C. entered on September 24, 2003.

4. The issue for resolution by the ZBA is the status of the non-conforming use of the “Tennis Club” from December 15, 2000 to date.

5. Justice Frazee’s decision makes clear that the ZBA’s decision of May 24, 2001 is res judicata.
6. Between December 15, 2000 and May 24, 2001 the “Tennis Club” was engaged in appealing, to the ZBA, the decision of the Code Compliance Officer (hereinafter referred to as the “CCO”) denying a building permit.

7. On June 20, 2001, pursuant to the ZBA decision of May 24, 2001, the CCO issued building permit #4933 to the “Tennis Club”.

8. On June 22, 2001, the Mendon Ponds Neighborhood Association (hereinafter referred to as the “MPNA”) attempted to commence an Article 78 proceeding appealing the ZBA decision of May 24, 2001.

9. On August 28, 2001, the Hon. Raymond Cornelius, J.S.C.’s order was filed ruling that the MPNA had not properly commenced the action.

10. The MPNA appealed Justice Cornelius’ order to the Appellate Division – Fourth Department which, in turn, upheld Justice Cornelius’ decision on May 15, 2002.

11. The MPNA then appealed to the Court of Appeals, which upheld the lower courts’ decisions in its own decision, dated October 17, 2002.

12. The “Tennis Club” was an active party in all the previously cited appeals.

13. On January 31, 2001, the “Tennis Club” developers, Charles and Diane Spencer, received a financing commitment from M&T Bank to finance the project.

14. During the time that the litigation was pending (June 22, 2001 through October 17, 2002) M&T Bank would not issue funds because of the pendancy of the action, and thus the Spencers could not proceed with the purchase of the property and its development.

15. Ultimately, the January 31, 2001 financing commitment expired.  Following the Court of Appeals decision of October 17, 2002, the Spencers reapplied for financing and received a second commitment from M&T on January 23, 2003.

16. On April 11, 2003, the “Tennis Club” applied for a renewal of building permit #4933 citing the above facts as justification for the extension.

17. The CCO, relying on the authority granted him under section 200-90 of the Town Code of the Town of Mendon, granted the extension by issuing permit #52A82 on April 11, 2003.

18. Section 200-90 in its opening paragraph states: “The certificates and permits enumerated herein are hereby established for the equitable enforcement and administration of this chapter.  A building permit shall be a prerequisite for the erection or alteration of a building, structure or use thereof or for the change in the use of any land area or existing building.  Permits issued pursuant to this section shall expire in 12 months.  The Code Compliance Officer may grant an extension for time of completion and include any conditions or requirements deemed necessary or desirable.  Applicants shall justify the need for the proposed extension.  Unless such an extension is requested and approved, further work as described in the canceled permit shall not proceed until a new permit has been obtained.  If a project is not initiated within six months of the issuance of the permit, the permit issued shall be considered null and void.

19. On April 15, 2003, the MPNA filed an appeal of the decision of the CCO stating in their application that the non-conforming use was “abandoned”.

20. That appeal was rejected by the attorney for the ZBA by letter of April 15, 2003, which, on May 22, 2003, lead the MPNA to properly commence the Article 78 proceeding which ultimately resulted in the ZBA hearing this matter on November 6, 2003.

21. At the hearing, all parties and the public were heard.

22. The MPNA and its witnesses testified that there had been no use of the property since December 15, 2000 as a tennis club and that since there was no actual use of the non-conforming use for a six-month period, the non-conforming use has expired pursuant to section 200-33 of the Town Code of the Town of Mendon.  They further stated that 200-33 was absolute and that any issues of equity were irrelevant. 

23. Section 200-33, in relevant part, says, “Any non-conforming use which ceases operation for a period of six months or more shall be considered to have terminated and may not thereafter be conducted.”

24. The “Tennis Club” witnesses testified that the only reason that the non-conforming use was not active was that the MPNA’s litigation had prevented the financing of the project.  They further pointed to their active defense of all the litigation as proof of intent not to “abandon” the non-conforming use.

25. CCO Thomas Vorhees testified that pursuant to section 200-90 he believed that the “Tennis Club” had justified the need for the issuance of a renewal of their original building permit by outlining the history of the litigation and its effect on the financing of the project.

26. Section 200-80 (A)(3) of the Town Code of the Town of Mendon states, “The Zoning Board of Appeals shall hear and decide on interpretive matters where the provisions of this chapter, including the determination of exact district boundaries, are not clear.”

Conclusions of Law

1. There being no definition in the Code of “ceases operation”, it is the determination of this Board that it shall mean abandonment of use as evidenced by a clear intent to no longer operate the non-conforming use.  The use of the definition of abandonment is taken from both existing New York case law and from its use by both the MPNA in their application for review of the CCO’s issuance of the permit and the “Tennis Club” in its argument.

2. Accordingly, we find that there is ample evidence to find that there was never an intent to abandon the non-conforming use.  This includes both the vigorous participation in all aspects of the various litigations surrounding this property and the renewal of the applications for funding.

3. As there was never an intent to abandon the non-conforming use, the termination of the use as envisioned in section 200-33 has not taken place.  Therefore, the permit and renewal were properly issued.

4. Further, the provisions of section 200-90 clearly envision the need for the application of equity to decisions by the CCO in granting extensions to building permits.

5. Given the history of this matter, it is clear that none of the delay in proceeding with the project is attributable to the “Tennis Club” but rather to the appeals by the MPNA and the length of time that they took.

6. Accordingly, the CCO in taking this history into account was well within his authority in issuing the renewal of the building permit.

7. For all these reasons, the action of the CCO in renewing the building permit is upheld.

8. This is a Type II action under SEQR.

Approved 12/11/03
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