SWEITZER DETERMINATION

Mr. Wright moved, seconded by Ms. Sciortino, that the area variance requested by Karl and Melissa Sweitzer, 6 Mendonshire Drive, Honeoye Falls, NY at said property consisting of 3.0 acres, bearing tax account No. 223.04-1-28, located in an RA-1 zone, to construct a pond with a side setback of 28 feet instead of the 50 feet required by section 200-8(5), be approved based on the following findings of fact and conclusions of law and subject to the following conditions:

FINDINGS OF FACT

1. Ms. Sweitzer and Jeremy Westcott, Lakeview Lawn and Landscape, appeared before the ZBA on December 13, 2007, and along with Larry Heininger, L.E., Heininger Engineering & Project Management on January 10, 2008.  This pond had already been dug without permits and without regard to the side setback requirement when the property owner applied for this variance.  In addition, the pond was built too close to the septic system for this home, requiring that the septic system be moved to another approved site on the property.  The purpose of the pond is scenic as well as its use as part of a geothermal heating-cooling system for the home.

2. The neighborhood does have other ponds, although they are not as large as the pond at 6 Mendonshire Drive.  When this pond was originally constructed during the fall of 2007, the next door neighbor at 8 Mendonshire experienced stormwater drainage problems along his property line with the Sweitzers.  These problems appear to have been remediated by the contractor to the current satisfaction of the neighbor, William Stambaugh, who testified at the December 13, 2007 hearing.

3. The pond discharges water on to an existing pedestrian and equestrian right of way at the rear of the property. Although this right of way is not in current use, it is an essential element of the approved Mendonshire Development plan.

4. A neighbor appeared at the public hearings to question the process by which the Sweitzers received permission from the Town of Mendon to construct the pond (they didn’t receive permission as they didn’t obtain a permit), and to comment on the apparent raising of the grade at 6 Mendonshire Drive with the excavation material.  No material from the excavation was removed from the lot.  The ZBA also received a letter from a neighbor concerned with the additional run off from the pond site on to her property.

CONCLUSIONS OF LAW

1. The objective the Sweitzers are attempting to achieve can be achieved by other means.

2. The granting of this variance will not create an undesirable change in the neighborhood nor to nearby properties if all the conditions imposed are followed.

3. The request is substantial.

4. The granting of this request will not have adverse physical or environmental effects if all the conditions imposed are followed.

5. The difficulty is self-created.

6. This is a Type II action under SEQR.

CONDITIONS

The drainage swale between 6 Mendonshire and 8 Mendonshire must work effectively to conduct stormwater from the Sweitzer lot so as to not flow onto 8 Mendonshire nor to affect the tennis court at 8 Mendonshire.  In addition, any overflow from the pond at 6 Mendonshire must either stay on the 6 Mendonshire property or be piped to an existing watercourse.  Such overflow shall not be permitted to flow onto neighboring properties or onto the pedestrian-equestrian right of way easement.  No remediation of stormwater problems in the future may have any negative impact on 4 Mendonshire Drive.  The stormwater and drainage issues associated with this pond and septic system may take several seasons or even several years to be fully visible and remediated.  It is the intent of these conditions to insure that this variance, once granted, will only be sustained if all the conditions for granting it are met to the ongoing satisfaction of the Code Enforcement Officer of the Town of Mendon.  This approval is contingent on the applicant’s submission of a plan of the pond and property stamped by a New York State Licensed Professional Engineer, showing the means by which the above will be effected.

