                                      ACES-ENERGY DETERMINATION
Mr. Wright moved, seconded by Mr. Thorp, that the use variance requested by Andrew Heiligman, 1318 State Rd., Webster, NY, 14580 doing business as ACES-Energy,   to conduct a renewable energy business at 7288 Rush-Lima Rd. (NY State Rt. 15A) a 1.48 acre parcel in a RS-30 zone, bearing Tax Account No. 228.01-1-10, be approved based on the following findings of fact and conclusions of law:

FINDINGS OF FACT

1. Mr. Andrew Heiligman appeared before the Zoning Board of Appeals at the public hearing on January 10, 2013.

2. 7288 Rush-Mendon Rd. is the former site of Dave’s Mower, a retail sale and repair site that operated at this location from 1988 until 2012, first as a family business and later under a third party lease. The ZBA granted a use variance to conduct this business on April 14, 1988. The site contains a showroom and warehouse building erected in 1988, as well as a single family dwelling and several small accessory buildings.

3. Mr. Heiligman proposes to purchase the site and headquarter his renewable energy system contracting business in the showroom-warehouse building. He intends to refurbish and rent the dwelling as a homesite to third parties if and until he might require the home to be used as an office site for the business. The showroom would be used as a demonstration site for renewable energy systems (geothermal and solar heating and cooling, and wind turbines), and only by appointment. There is no walk-in business traffic anticipated.

4. Mr. Richard Testa, Hunt Real Estate, a realtor representing both the sellers of the property and the potential buyer Mr. Heiligman, testified extensively about his attempts over an extended interval to maintain or relocate a new mower shop operator to the property without success. In the first instance, the former lease-operator declined to purchase the property when it came up for sale. Instead, that operator chose to shut down his business. Mr. Testa testified that, after the shutdown, he approached a significant number of other mower shop operators with the proposal that they buy and operate a mower shop business at the site, but without success. In effect, changes in the business model for such a retail-based mower business are not favorable for potential operators. In addition, he found that three other proposed business forms for the site (antique mall, motorcycle repair, and a restaurant) were also not viable after extensive analysis.

5. The permitted use of the property currently allowed under the code is as a single family residence.  Mr. Testa testified that attempts to market the property for this purpose were also unsuccessful.

6. The current owners of the property (and the original operator of Dave’s Mower) corroborated Mr. Testa’s description of the attempts to sell the site as a mower business. In addition, Mr. Heiligman stated that were he to purchase the property and were the ZBA not to grant the requested use variance, he would incur a $30,000 per year operating deficit on the property.

7. Two neighbors, one a farmer conducting farming operations to the rear and to either side of the site along Rt. 15A, and the other a residential neighbor to the north, appeared at the public hearing and indicated that they had no objection to the property operating under a different use variance. In addition, the Planning Board of the Town of Mendon, in its capacity as the grantor of Special Use Permits, presented to the ZBA an advisory document outlining its support for the granting of a new use variance for this property.

CONCLUSIONS OF LAW

1. Mr. Heiligman (ACES-Energy) cannot realize a reasonable return on his investment in this property without relief as demonstrated by competent testimony.

2. The alleged hardship is unique and comes about because, over time, the business model for the sale and repair of mowers has changed unfavorably for small operators, and so a viable business of that type can no longer be operated at 7288 Rush-Mendon Rd.

3. The granting of this variance will not alter the essential character of the neighborhood.

4. The hardship has not been self-created.

Approved 1/24/13

